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glving, proxies in respect of any security
registered pursuant to new section 12(g)
or registered on a national securities ex-
change and carried for the account of a
customer. The scope of the section is
also enlarged to apply not only to all
broker-dealers which are members of
any national securities exchange butb
also to all broker-dealers registered
under section 15(b) of the Exchange Act.
This section will have no effect until
the Commission adopts implementing
rules and regulations.

2. Prior to the 1964 Amendments a
broker-dealer represented on the board
of directors of an issuer whose securities
were not registered for listing on a na-
tional securities exchange was generally
not subject to the insider reporting and
trading provisions of section 16. Now,
a broker-dealer which is a holder of more
than 10 percent of a class of equity secu-
rities registered under section 12(g) or
a broker-dealer’s representative who is
an officer or director of an issuer with a
class of equity securities registered under
section 12(g), will be required for the
first time to report pursuant to sec-
tion 16(a) transactions in such issuer’s
equity securities in which he has a bene-
ficial interest. Such persons will also be
subject to profit recovery provisions of
section 16(b) and the “short sale” and
the “sale against the box” proscriptions
of section 16(c). There is, however, an
exemption from the “insider trading”
restrictions of sections 16(b) and 16(c),
but only for purchases and sales of a
security made by a dealer in the ordinary
course of business and incident to the
establishment or maintenance by him of
a primary or secondary market for such
securities other than on an exchange.
The exemption, however, is not available
for any security that is or has at any
time been held by the dealer in an in-
vestment account. The Commission
may, by such rules or regulations as it
deems necessary or appropriate in the
public interest, define and prescribe the
terms and conditions, including those
under which securities are deemed to be
held in an investment account and trans-
actions are deemed to be in the ordinary
course of business and incident to the
establishment or maintenance of a pri-
mary or secondary market.

The exemption provided by new sec-
tion 16(d) is also available for the mar-
ket-making transactions of a broker-
dealer in the securities of closed-end in-
vestment companies registered under
the Investment Company Act of 1940,
Section 30(f) of that Act incorporates
by reference the provisions of section 16
of the Exchange Act with respect to
these securities,

3. The Commission has been granted
under section 15(c) (5) of the Exchange
Act the authority summarily to suspend
over-the-counter trading in any security
(except in an exempted security) for
periods of 10 days. Broker-dealers are
prohibited from trading in any such se-
curity during the period or periods of
suspension.

4. Prior to the 1964 Amendments, sec-
tion 4(1) of the Securities Act exempted
dealers from the requirements for deliv-
ery of prospectuses in connection with
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transactions in securities registered un-
der that Act after 40 days from the ef-
fective date of the registration statement
or the date the security was bona-fide
offered to the public, whichever was
later. The period during which deliv-
ery of prospectuses is required has now
been extended from 40 to 90 days by
the 1964 Amendments with respect to
securities of an issuer which has not
previously sold securities pursuant to an
earlier effective Securities Act registra-
tion statement. However, the new re-
quirement will not be applicable with
respect to securities offered under a reg-
istration statement effective on or prior
to August 20, 1964. The Commission is
empowered to shorten the 40 or 90 day
period by rule, regulation or order and
presently has under consideration a pro-
posed rule 174 which, under certain cir-
cumstances, would shorten from 90 to
40 days the period during which pro-
spectuses must be delivered if the issuer
has a class of securities registered under
section 12(b) of the Exchange Act, and
eliminates the prospectus delivery re-
quirements for certain types of offerings.

The dealers’ transaction exemption
continues, as in the past, to be unavail-
able for 40 days after the security is
bona-fide offered to the public, with
respect to transactions in a securities
for which a required Securities Act
registration statement has not been
filed. Also, the exemption continues to
be unavailable for such time as a dealer
is acting as an underwriter or is affecting
transactions involving the dealer's allot-
ment or subscription as a participant in
the distribution of securities required to
be registered under the Securities Act.

VI. Provisions Affecting Registered
Securities Associations and Their Mem-
bers—Rule-Making Powers. The 1964
Amendments provide a registered securi-
ties association with authority to adopt
rules, subject to Commission approval,
which will permit exclusion from mem-
bership, or association with members, of
persons who have been suspended or ex-
pelled from an exchange for violation
of any of the exchange's rules. How-
ever, if the exchange action was based
on conduct inconsistent with just and
equitable principles of trade, the present
mandatory bar under section 15A(b) (4)
(A) would still apply.

A registered securities association will
be required to adopt appropriate stand-
ards with respect to the training, ex-
perience and other qualifications of
members and persons associated with
members and for that purpose appropri-
ately to classify prospective members
and other persons, specify the stand-
ards that shall be applicable to any
class, require persons in appropriate
classes to pass examinations, and to
identify those classes of persons (other
than prospective members, partners,
officers and supervisory employees) for
whom the experience requirement may he
found to be inappropriate. The 1964
Amendments also specifically authorize
a registered securities association to
establish standards of financial responsi-
bility for members.

Finally, under the 1964 Amendments, &
registered securities association is re-

quired to have rules designed to produce
fair and informative quotations and to
prevent fictitious and misleading quota-
tions as well as to promote orderly
procedures for collecting and publishing
such quofations.

Disciplinary actions. Under section
15A of the Exchange Act, the Commis-
sion has authority to review disciplinary
actions taken by a registered securities
association against members of such as-
sociations and against persons associated,
or seeking to become associated, with a
member. The 1964 Amendments short-
ens the period within which an appeal
from such disciplinary action can be
taken from 60 to 30 days. The Commis-
sion retains its discretionary authority
to extend the period for appeal.

The 1964 Amendments also provide
that the Commission may order, after
notice and opportunity for hearing, that
an appeal from diseiplinary action by
an association will not stay the judgment
of the association pending final decision
on review by the Commission. Such a
hearing may be-limited by the Commis-
sion solely to affidavits and oral argu-
ment. Under prior law, an appeal
always operated as a stay.

Finally, the Commission has the au-
thority to suspend (for a period not to
exceed 12 months) or bar an individual
from being associated with a member of
a registered securities association on the
same grounds that a member may be
suspended or expelled from such associa-
tion by the Commission. This par-
ticular power is a correlative of section
15(b) () giving the Commission power
to bar or suspend a person from being
associated with a broker-dealer. These
sanctions can be imposed if the Com-
mission, after appropriate notice and
opportunity for hearing, finds that the
person committed any of the violations
specified in section 15A (1) (2), and that
the sanction is necessary or appropriate
in the public interest or for the protec-
tion of investors, or to carry out the pur-
pose of section 15A of the Exchange Act.

[SEAL] OrvarL L. DuBois,
Secretary.
SEPTEMBER 14, 1964.

[F.R. Doc. 64-9874; Filed, Sept, 20, 1964
8:45 am.]

[Release 34-7427)

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES EX-
CHANGE ACT OF 1934

Temporary Exemption for Foreign
Issuers

The Securities and Exchange Commis-
sion today announced the adoption of
Rule 12g3-1 (§ 240.12g3-1) under the Se-
curities Exchange Act of 1934 (Exchange
Act). This rule provides that securities
of a foreign issuer and certificates of de-
posit therefor will be exempt from the
provisions of section 12(g) (1) of the Ex-
change Act until November 30, 1965.

Section 12(g) (1) was added to the Ex-
change Act by the Securities Acts
Amendments of 1964 (Amendments Act),
which was signed by President Johnson
on August 20, 1964. Section 12(g) (1) In
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general requires issuers of “equity secu-
rities” traded over-the-counter to regis-
ter the class of securities if certain tests
are met. As a result of such registration
under section 12(g) (1), the issuer and its
insiders become subject to sections 13, 14
and 16 of the Exchange Act. The regis-
tration statement must be filed within
120 days after the issuer’s first fiseal
yearend on which the tests are met
occurring after the effective date of the
statutory provision. Thus, under Rule
12g3-1, the earliest date on which a for-
eign issuer could be required to register
will be 120 days after its first fiscal year-
end following November 30, 1965. A fur-
ther deseription of the provisions of sec-
tion 12(g)(1) and the registration
process will be found in concurrent re-
leases being issued by the Commission.

The registration provisions of section
12(g) (1) apply to domestic and foreign
issuers alike. However, section 12(g) (3)
of the Exchange Act (also added by the
Amendments Act) gives the Commission
authority to exempt foreign securities
(including certificates of deposit there-
for) and classes of foreign securities
from section 12(g) (1) when it finds that
such action is in the public interest and
is consistent with the protection of
investors.

The adoption of Rule 12g3-1 (§ 240.-
12¢3-1) is intended to give the Commis-
sion time to study the problems involved
in the coverage of foreign securities. It
will consider (under its authority in
section 12(g) (3)) the granting of exemp-
tions with respect to certain classes of
foreign securities and the appropriate
degree of coverage under sections 13, 14
and 16 for those foreign securities for
which exemptions are not granted (and
which will thus be required to be regis-
fered under section 12(g) (1)). During
the next few months the Commission will
study the many related problems. Com-
ments, proposals, and briefs from all
interested persons and groups are hereby
invited.

Following the period of initial study,
the Commission will develop proposed
rules which will determine the extent to
which various foreign issuers and their
insiders will be subject to the provisions
of sections 12(g) (1), 13, 14 and 16 of the
Exchange Act. Prior to their adoption,
the proposed rules will be published pur-
Suant to the provisions of the Adminis-
trative Procedure Act and the Commis-
sion’s customary practice. Public com-
ment will be invited on the proposed
rules and all responses will be carefully
considered prior to the final adoption of
any rules, By following this brocedure,
all interested persons—including foreign
Issuers, groups of foreign issuers, and
American broker-dealers interested in
foreign securities—will have an oppor-
tunity to present their comments and
briefs before any foreign security be-
comes coyvered under sections 12(g) (1),
13, 14 or 16. However, even the final
1'_ulos will not grant irrevocable exemp-
tions. Any rule of the Commission may
be modified or revoked by it upon fol-
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lowing the statutory procedures. In
addition, any foreign issuer or other
interested person may, at any time, peti-
tion for a Commission order affecting the
exempt status of the particular issuer.
Such orders may be issued, but only after
interested persons have had notice and
the opportunity for a hearing.

The Commission believes that, to the
extent practicable, American investors
in foreign securities should be afforded
the same investor protections, to which
American investors in domestic securi-
ties are entitled. However, the Com-
mission recognizes, and has tradition-
ally recognized, the practical problems of
enforcement and compliance and of
differing foreign laws. The Commission
believes that it can administer the pro-
visions of the Amendments Act with re-
spect to foreign securities in a manner
that will provide the greatest practi-
cable benefits for American investors,
while at the same time not disrupting
existing trading markets or penalizing
foreign issuers.

When certain foreign issuers become
subject to the registration requirements
under section 12(g)(1), a few may fail
to register as required. The Amend-
ments Act and the legislative history be-
hind it make it clear that, in such a situ-
ation, the non-compliance by the foreign
issuer will not, of itself, mean that trad-
ing in the United States in the se curities
of that issuer will be illegal, or that civil
liabilities against American broker-deal-
ers trading in the securities will arise.

The Commission believes that the en-
actment of the Amendments Act will re-
sult in substantial benefits to American
investors in foreign securities. In ad-
dition, the new protections accorded to
investors in American securities will
benefit foreign investors as well as
Americans.

Commission action. The Securities
and Exchange Commission hereby adopts
§ 240.12g3-1 (Rule 1223-1) to read as
follows:

§ 240.12g3-1 Temporary exemption of
foreign securities from section 12 (g)
of the act.

Securities issued by (a) any foreign
government or political subdivision
thereof, (b) any national of any foreign
country, (¢) any corporation organized
under the laws of any foreign country,
and (d) certificates of deposit, receipts
or other evidences of interest relating to
any of the foregoing securities, shall be
exempt from section 12(g) of the Act
until November 30, 1965.

(Secs. 12(g) (8), 12(h) and 23(a), 48 Stat.
892 and 901, as amended, 15 U.S.C. 781 and
78w)

Since Rule 12g3-1 (§ 240.12g3-1) is in
the nature of a temporary exemption,
the Commission finds that notice and
procedure pursuant to the Administra-
tive Procedure Act is impractical and
unnecessary and that the rule may be
made effective upon publication thereof
on September 15, 1964. The Commis-
sion also finds that the rule is necessary
and appropriate and is not inconsistent
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with the public interest or the protection
of investors.

By the Commission.

[sEAL] OrvaL L. DuBois,
Secretary.

SEPTEMBER 14, 1964,

[FR. Doc. 64-9876; Filed, Sept. 29, 1964:
8:45 am.]

[Release 34-7420]

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES EX-
CHANGE ACT OF 1934

Extensions of Time for Registration;
Temporary Exemption from Proxy
Rules

The Securities and Exchange Commis-
sion announces the adoption of a new
Rule 12g-1 (§ 240.12g-1) which extends
the time within which certain issuers
must comply with the new registration
requirements of section 12(g) of the Se-
curities Exchange Act of 1934, The rule
also grants a temporary exemption from
section 14 of the Act for issuers with
securities so registered.

Section 12(g) of the Act, which was
added by the Securities Acts Amend-
ments of 1964 (Amendments Act), re-
quires certain issuers whose securities are
traded in the over-the-counter market
to file a registration statement with the
Commission within 120 days after the
last day of their first fiscal year ended
after July 1, 1964. Subsection (a) of
Rule 12g-1 (§240.12g-1) extends the
period for filing to April 30, 1965 for
issuers which would otherwise be subject
to an earlier filing requirement, except
for issuers which are required to file
reports with the Commission under sec-
tions 13 or 15(d) of the Act.

Section 14 of the Act, as amended by
the Amendments Act, provides the Com-=
mission with rule making authority con-
cerning the solicitation of proxies, con-
sents or authorizations in respect of any
security registered on a national securi-
ties exchange or OTC registered under
the new section 12(g). Subsection (b)
of Rule 12g-1 (§ 240.12g-1) provides that
an issuer having a class of securities reg-
istered pursuant to section 12(g) of the
Act shall not be required to comply with
the provisions of section 14, or the rules
and regulations thereunder, with respect
to a solicitation of proxies for an action
of security holders to be taken prior to
the expiration of two months after the
date on which its registration statement
is due, or December 31, 1965, whichever
is earlier. However, the temporary
exemption provided by subsection (b) of
the new rule does not apply to solicita-
tions of security holders of a holding
company registered under the Public
Utility Holding Company Act of 1935 or
its subsidiaries.

The postponement of the requirements
of sections 12(g) and 14 of the Act pro-
vides a reasonable period for preparation
of the required filings by the issuers in-
volved and permits gradual assumption
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by the Commission of its administrative
burdens.

Commission action. The Securities
and Exchange Commission hereby adopts
§ 240.12g-1 (Rule 12g-1) to read as fol-
lows:

§240.12g-1 Extensions of time for fil-
ing registration statements pursuant
to section 12(g) and temporary ex-
emptions from section 14.

Except as the Commission may other-
wise provide upon application of an
interested person, after notice and oppor-
tunity for hearing:

(a) For issuers which otherwise would
be required to file a registration state-
ment pursuant to section 12(g) at an
earlier date, the time within which such
registration statement must be filed is
extended to April 30, 1965: Provided,
That such extension of time shall be
inapplicable to issuers which are, at the
time such registration statement other-
wise would be due, required to file reports
with the Commission under sections 13
or 15(d) of the Act and the rules and
regulations adopted thereunder.

(b) No person who solicits proxies
with respect to a class of security regis-
tered pursuant to section 12¢g) of the
Act shall be required to comply with
the provisions of section 14 of the Act,
or the rules and regulations adopted
thereunder, prior to the expiration of
two months after the last date on which
the registration statement is due, or
December 31, 1965, whichever is earlier;
provided, that the provisions of this
paragraph (b) shall not apply to the
solicitation of proxies from security
holders of a hoiding company registered
under the Public Utility Holding Com-
pany Act of 1935 or a subsidiary com-
pany thereof.

(Secs. 12(h) and 23(a), 48 Stat. 892 and 901,
as amended, 15 U.S.C. 781 and 78w)

Since the rule is in the nature of a
temporary exemption, the Commission
finds that notice and procedure pursuant
to the Administrative Procedure Act is
impractical and unnecessary and that
the rule may be made effective upon pub-
lication thereof on September 15, 1964.
The Commission also finds that the rule
is necessary and appropriate and is not
inconsistent with the public interest or
the protection of investors.

By the Commission.

[sEAL] Onrvar L. DuBo1s,
Secretary.

SEPTEMBER 14, 1964.

[FR. Doc. 64-9878; Filed, Sept. 29, 1064;
8:46 am.]

Title 21—F0OD AND DRUGS

Chapter I—Food and Drug Adminis=-
tration, Department of Health, Edu-
cation, and Welfare

SUBCHAPTER C—DRUGS
PART 130—NEW DRUGS
Applications

Effective upon publication in the Fep-
ERAL REGISTER, paragraph (¢) of § 1304
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Applications is amended by changing the
last sentence of item 9 in the new-drug
application form to read as follows: “It
is understood that all representations
in this application apply to the drug
produced until an approved supplement
to the application provides for a change
or the applicant is notified in writing
by the Food and Drug Administration
that a supplemental application is not
required for the change.”

This amendment is made for the pur-
pose of effecting consistency of the af-
fected portion of the new-drug applica-
tion form with § 130.9, and therefore the
procedural requirements of section 4(a)
and (b) of the Administrative Procedure
Act are deemed unnecessary in this in-
stance. This action is taken pursuant to
authority vested in the Secretary of
Health, Education, and Welfare by sec-
tion 701(a) of the Federal Food, Drug,
and Cosmetic Act and delegated to the
Commissioner of Food and Drugs (21
CFR 2.90; 29 F.R. 471).

(Sec. 701(a), 52 Stat. 1065; 21 US.C. 371(a))
Dated: September 22, 1964.

GEO. P. LARRICK,
Commissioner of Food and Drugs.

[FR. Doc. 64-9905; Filed, Sept. 29, 1964;
8:48 am.]

Title 23—LABOR

Subtitle A—Office of the Secretary of
Labkor

PART 1—PROCEDURE FOR PREDETER-
MINATION OF WAGE RATES

PART 5—LABOR STANDARDS PROVI-
SIONS APPLICABLE TO CONTRACTS
COVERING FEDERALLY FINANCED
AND ASSISTED CONSTRUCTION

Davis-Bacon Act Fringe Benefits
Requirements

On August 28, 1964, notice of a pro-
posal to amend the Department’s regula-
tions relating to labor standards on
Federally financed and assisted con-
struction in the light of the fringe bene-
fits amendments to'the Davis-Bacon Act
(Pub. Law 88-349) was published in the
FepERAL REGISTER (29 FLR, 12373; cor-
rected at 29 F.R. 12479). Affer con-
sideration of all such relevant matter as
was presented by interested persons re-
garding the amendments proposed, the
regulations as so published are hereby
adopted, subject to the changes set forth
below.

These amendments shall become effec-
tive on September 30, 1964, the effective
day of the fringe benefits amendments
to the Davis-Bacon Act, except as dis-
cussed in the new sections 5.3a and 5.21
of Title 29, Code of Federal Regulations.
Further delay is not required by the pro-
visions of section 4 of the Administrative
Procedure Act (5 U.S.C. 1003) because
these rules involve matters relating only
to public loans, grants, benefits, and
contracts. :

1. The combined blanket citation of
authority of 29 CFR Part 5 is revised;

2. In subdivision (iv) of 29 CFR 55
(a) (1) the reference to section 1(b) on
the seventh line is changed to refer to
section 1(b) (2) ;

3. Paragraph (b) of 29 CFR 5.5 is re-
vised;

4, The word “order” in 29 CFR 5.10 is
changed to “request”;

5. The reference to section 1(b) (1) in
29 CFR 5.26 is changed to refer to section
1(h) (2);

6. Several minor changes are made in
29 CFR 5.32 for the purpose of clarifying
the term “rate” as used in that section;

7. In addition to the proposed amend-
ments to 29 CFR Part 1 which are
adopted by this document, 29 CFR 1.1 is
revised;

8. In addition to the proposed amend-
ments to 29 CFR Part 5 which are
adopted by this document, 28 CFR 5.1 is
revised;

9. A new 29 CFR 5.14(¢) (4) is also
established.

Signed at Washington, D.C., this 24th
day of September 1964.

W. WiLLARD WIRTZ,
Secretary of Labor.

la, Section 1.1 is revised to read as

follows:
§ 1.1 Purpose and scope.

The regulations contained in this part
set forth the procedure for the determi-
nation of wage rates pursuant to each of
the following acts: Davis-Bacon Act,
National Housing Act, Hospital Survey
and Construction Act, Federal Airport
Act, Housing Act of 1949, School Survey
and Construction Act of 1950, Defense
Housing and Community Facilities and
Services Act of 1951, Federal-Aid Hizh-
way Act of 1956, Federal Civil Defense
Act of 1950, College Housing Act of 1950,
Federal Water Pollution Control Act,
Area Redevelopment Act, Delaware River
Basin Compact Housing Act of 1959, and
Health Professions Educational Assisi-
ance Act of 1963, Mental Retardation
Facilities Construction Act, Community
Mental Health Centers Act, Higher Ed
cational Facilities Act of 1963, Vocational
Educational Act of 1963, Library Services
and Construction Act, Urban Mass
Transportation Act of 1964, Economic
Opportunity Act of 1964, Hospital Medi-
cal Facilities Amendments of 1964, Hous-
ing Act of 1964, The Commercial Fisher-
ies Research and Development Act ol
1064, The Nurse Training Act of 1964,
and such other statutes as may, from
time to time, confer upon the Secretary
of Labor similar wage determining au-
thority. (5 U.S.C. 22)

1b. Section 1.2 is amended by adding
thereto a new paragraph (e) which reads
as follows:

§ 1.2 Definitions.

. * - L .

(e) The term “wages” (and its singu-
lar form) has the meaning prescribed in
section 1(b) of the Davis-Bacon Act. It
includes “other bona fide fringe bene-
fits” than those expressly enumemted.
in the Act. This permits, among other
things, the inclusion of ‘“bonma fide
fringe benefits” in prevailing wage
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determinations under the Act for a par-
ticular area when the payment of such
fringe benefits constitutes a prevailing
practice. In finding whether or not it
is the prevailing area practice to pay
such fringe benefits, the Solicitor shall
he guided by the tests of prevalence
similar to those preseribed in paragraph
(a) of this section.

2a. The authority citation for Part 5
is revised to read as follows:

AvraoriTy: The provisions of this Part 5
issued under R.S. 181, Reorg. Plan No. 14
of 1950, 64 Stat. 1267; sec. 2, 48 Stat. 948; sec.
10, 61 Stat. 89; 5 U.S.C. 22, 1332-156 note, 29
U.8.C. 258; 40 U.8.C. 276¢.

2b. Section 5.1 is revised to read as
follows:

§5.1 Purpose and scope.

(a) The regulations contained in this
part are promulgated in order to coordi-
nate the administration and enforce-
ment of the labor standards provisions of
each of the following acts by the Federal
agencies responsible for their adminis-
tration and such additional statutes as
may from time to time confer upon the
Secretary of Labor additional duties and
responsibilities similar to those con-
ferred upon him under Reorganization
Plan No, 14 of 1950:

The Davis-Bacon Act (40 U.S.C. 276a—
276a-T), and as extended to the Federal-Aid
Highway Act of 1956 (23 U.S.C. 113).

Copeland Act (40 U.S.C. 276¢).

The Contract Work Hours Standards Act
(40 U.S.C. 327-330).

National Housing Act (12 U.S.C. 17183,

oa, 1715¢, 1715k, 1715(d) (3) and (4),
1715w, 17156x, 1743, 1747, 1748b, 1748h—
, 1750g).

Hospital Survey and Construction Act
(42 U.8.C, 201h). \

Federal Afrport Act (49 U.S.C. 1114).
Housing Act of 1949 (42 U.S.C. 1459).

ool Burvey & Construction Act of 1950
(20 US.C, 636).

Defense Housing & Community Facilities
& .\:‘ervlces Act of 1951 (42 U.S.C. 1592i).

United States Housing Act of 1937 (42
US.C. 1416).

Federal Civil Defense Act of 1850 (50 U.S.C.
App. 2281),

Area Redevelopment Act (42 U.S.C. 2518),
2 elaware River Basin Compact (sec. 15.1,
75 Stat. 714).

x‘{r.-alth Professions Educational Assistance
‘l)\}v‘» of 1963 (42 US.C. 202d(c) (4),
<33a(¢) (6)).

.Mvntal Retardation Facilities Construc-
})1_1:1 Act (42 US.C. 205a(a) (2) (d), 2662(5),
<bio(a) (8)).

“(‘nmmumty Mental Health Centers Act
(#2U.8.C, 2685(a) (5) ).

f’.tgher Educational Facilities Act of 1963
(20 U.S.C. 753),

"‘."wo&tlonal Educational Act of 1963 (20
Y 3:(}. 351).

q&;hr:xry Services and Construction Act
(20 US.C. 855¢(a) (4)).

.Urban Mass Transportation Act of 1964
(;c 10a, 78 Stat. 307).

. Jsconomic Opportunity A of 1964 N
':‘JIA.78 Stat, 532)?0 Feaers ! g

“ublic Health Servi
™ Stat, 454) Tvice Act (sec. 605(a) (5),

Efousmg Act of 1964 (78 Stat. 797).

D"l_he Commercial Fisheries Research and

E’I“glor;:ment Act of 1964 (sec. 7, 78 Stat. 199).

€ Nurse
Stat. 910) Training Act of 1964 (sec. 2, 78
lh2§. Section 5.2 is amended by adding
ereto a new paragraph, designated
baragraph (k), which reads as follows:
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§ 5.2 Definitions.

» - - * *

(k) The term “wages” (and its singular
form) has the meaning prescribed in sec-
tion 1(b) of the Davis-Bacon Act.

3. Bubparagraph (1) of paragraph (a)
and paragraph (b) of § 5.3 is amended to
clarify the use of the Department of
Labor’s forms for wage determination
requests and the situations under which
general wage determinations may be
issued. The amendments to § 5.3 read
as follows:

§ 5.3 Procedure for requesting wage
determinations.

(a) (1) The Federal Agency shall ini-
tially request a wage determination under
the Davis-Bacon Act or any of its related
prevailing wage statutes by submitting to
the Solicitor of Labor, United States De-
partment of Labor, Washington 25, D.C.,
a completed Department of Labor Form
DB-11. State Highway Departments
under the Federal-Aid Highway Act of
1956 shall similarly request a wage de-
termination by using Department of
Labor Form DB-11(a). These forms are
available from the Office of the Solicitor,
United States Department of Labor. The
agency shall check only those classifica-
tions on the applicable form which will
be needed in the performance of the work
(inserting a note such as “entire sched-
ule” or “all applicable classifications” is
not sufficient). Additional classifica-
tions needed which are not on the form
may be typed in the blank spaces or on
a separate list and attached to the form.
The agency shall not list classifications
which can be fitted into classifications on
the form, or classifications which are not
generally recognized in the area or in the
construction industry. .

* » * - L

(b) Whenever the wage patterns in a
particular area for a particular type of
construction are well settled and when-
ever it may be reasonably anticipated
that there will be a large volume of pro-
curement in that area for such a type of
construction, the Secretary of Labor, up-
on the request of a Federal agency or in
his discretion, may issue such a general
wage determination when, affer con-
sideration of the facts and circumstances
involved, he finds that the applicable
statutory standards and those of Part 1
of this subtitle will be met.

- * - * L

4. A new section is added to Part 5,
which is designated as § 5.3a, and reads
as follows: $

§ 5.3a Wage determinations containing
fringe benefits.

The 1964 amendments to the Davis-
Bacon Act (Pub. Law 88-349) provided
that, for a period of 270 days following
their effective date, fringe benefits will be
included in wage determinations made in
accordance with the Davis-Bacon Act
only in those cases and reasonable classes
of cases as the Secretary, acting as rapidly
as practicable, provides for their inclu-
sion. This section carries out the legis-
lative directive. When found to be lo-
cally prevailing, fringe benefits will be
included in general wage determinations
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made under § 5.3(b) as of September 30,
1964, the effective date of the 1964
amendments. Locally prevailing fringe
benefits will be included in specific deter-
minations as soon thereafter as the facts
and circumstances permit. Much de-
pends upon the compilation of reliable
and substantial evidence relating to the
payment of fringe benefits. In this re-
gard, see § 1.3 of this subtitle,

5. Paragraph (b) of § 5.4 is amended
in order to clarify the use of modifica-
tions of wage determinations and would
read as follows:

§5.4 Use and effectiveness of wage
determinations.
- Ed * » *

(b) All actions modifying an original
wage determination prior to the award
of the contract or contracts for which the
determination was sought shall be appli-
cable thereto, but modifications received
by the Federal agency (in the case of the
Federal-Aid Highway Act of 1956, the
State - Highway Department of each
State) later than 10 days before the
opening of bids shall not be effective
except when the Federal agency (in the
case of the Federal-Aid Highway Act of
1956, the State Highway Department of
each State) finds that there is a reason-
able time in which to notify bidders of the
modification. Similarly, in the case of
contracts enfered into pursuant to the
National Housing Act, changes or modi-
fications in the original determination
shall be effective if made prior to the
beginning of construction, but shall not
apply after the mortgage is initially en-
dorsed by the Federal agency. A modifi-
cation in no case will continue in effect
beyond the effective period of the wage
determination to which it relates.

6. The following amendments are
made in paragraph (a) of §5.5: sub-
paragraph (1) is changed by amending
subdivision (i) and the addition of new
subdivisions, designated subdivisions (iif)
and (iv); subdivisions (i) and (i) of
subparagraph (3) is amended; and sub-
paragraph (4) is amended to clarify
existing requirements. The amendments
to paragraph (a) of § 5.5 read as follows:

§ 5.5 Contract provisions and related
matters.

(a’) . % »

(1) Minimum wages. (i) All mechanics
and laborers employed or working upon the
site of the work, or under the United States
Housing Act of 1937 or under the Housing
Act of 1949 in the construction or develop-
ment of the project, will be paid uncondi-
tionally and not less often than once a week,
and without subsequent deduction or rebate
on any account (except such payroll deduc-
tions as are permitted by regulations issued
by the Secretary of Labor under the Cope-
land Act (29 CFR Part 3), the full amounts
due at time of payment computed at wage
rates not less than those contained in the
wage determination decision of the Secre-
tary of Labor which is attached hereto and
made a part hereof, regardless of any con-
tractual relationship which may be alleged
to exist between the contractor and such
laborers and mechanics; and the wage deter-
mination decision shall be posted by the
contractor at the site of the work in a
prominent place where it can be easily seen
by the workers. For the purpose of this
clause, contributions made or costs rea-
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sonably anticipated under section 1(b) (2)
of the Davis-Bacon Act on behalf of laborers
or mechanics are considered wages pald to
such laborers or mechanics, subject to the
provisions of 29 CFR 55(a)(1) (iv). Also
for the purpose of this clause, regular con-
tributions made or costs incurred for more
than a weekly period under plans, funds, or
programs, but covering the particular weekly
period, are deemed to be constructively made
or Incurred during such weekly period.

- k2 v * K

(iii) The contracting officer shall require,
whenever the minimum wage rate prescribed
in the contract for a class of laborers or
mechanics includes a fringe benefit which is
not expressed as an hourly wage rate and the
contractor is obligated to pay a cash equiva-
lent of such a fringe benefit, an hourly cash
equivalent thereof to be established. In the
event the interested parties canncot agree
upon & cash equivalent of the fringe benefit,
the question, accompanied by the recom-
mendation of the contracting officer, shall
be referred to the Secretary of Labor for
determination.

(lv) The contractor may consider as part
of the wages of any laborer or mechanic the
amount of any costs reasonably anticipated
in providing benefits under a plan or pro-
gram described in section 1(b) (2)(B) of the
Davis-Bacon Act, or any bona fide fringe
benefits not expressly listed in section 1(b)
(2) of the Davis-Bacon Act or otherwise not
1isted In the wage defermination decision of
the Secretary of Labor which is included in
this contract, only when the Secretary of
Labor has found, upon the written request
of the contractor, that the applicable stand-
ards of the Davis-Bacon Act have been met.
Whenever practicable, the contractor should
request the Secretary of Labor to make such
findings before the making of the contract.
In the case of unfunded plans and programs,
the Secretary of Labor may require the con-
tractor to set aside in a separate account
assets for the meeting of obligations under
the plan or program.

- > > L -

(3) Payrolls and basic records. (i) Pay=-
rolls and basic records relating thereto will
be maintained during the course of the work
and preserved for a period of three years
thereafter for all laborers and mechanics
working at the site of the work, or under the
United States Housing Act of 1937, or under
the Housing Act of 1949, in the construc-
tion or development of the project. Such
records will contain the name and address of
each such employee, his correct classifica-
tion, rates of pay (including rates of contrl-
butions or costs anticipated of the types
described in section 1(b) (2) of the Davis-
Bacon Act), daily and weekly number of
hours worked, deductions made and actual
wages paid, Whenever the Secretary of La-
bor has found under 29 CFR 5.5(a) (1) (iv)
that the wages of any laborer or mechanic
include the amount of any costs reasonably
anticipated in providing benefits under a
plan or program described in section 1(b) (2)
(B) of the Davis-Bacon Act the contractor
shall maintain records which show that the
commitment to provide such benefits is en~
forceable, that the plan or program is finan-
clally responsible, and that the plan or
program has been communicated in writing
to the laborers or mechanics affected, and
records which show the costs anticipated or
the actual cost incurred in providing such
benefits.

(i1) The contractor will submit weekly a
copy of all payrolls to the (write in name
of appropriate Federal agency) if the agency
is a party to the contract, but if the agency 1s
not such a party the contractor will submit
the payrolls to the applicant, sponsor, or
owner, as the case may be, for transmission
to the (write In name of agency). The copy
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shall be accompanied by a statement signed
by the employer or his agent indicating that
the payrolls are correct and complete, that
the wage rates contained therein are not less
than those determined by the Secretary of
Labor and that the classifications set forth
for each laborer or mechanic conform with
the work he performed. A submission of a
“Weekly Statement of Compliance” which is
required under this contract and the Cope-
land regulations of the Secretary of Labor
(20 CFR, Part 3) and the filing with the
initial payroll or any subsequent payroll of a
copy of any findings by the Secretary of Labor
under 29 CFR 5.5(a) (1) (iv) shall satisfy this
requirement. The prime contractor shall be
responsible for the submission of coples of
payrolls of all subcontractors. The contrac-
tor will make the records required under the
labor standards clauses of the contract avail-
able for inspection by authorized representa~
tives of the (write the name of agency) and
the Department of Labor, and will permit
such representatives to interview employees
during working hours on the job.

(4) Apprentices. Apprentices will be per-
mitted to work as such only when they are
registered, individually, under a bona fide
apprenticeship program registered with a
State apprenticeship agency which is recog-
nized by the Bureau of Apprenticeship and
Training, United States Department of Labor;
or, if no such recognized agency exists in a
State, under a program registered with the
Bureau of Apprenticeship and Training,
United States Department of Labor. The
allowable ratio of apprentices to journeymen
in any craft classification shall not be greater
than the ratio permitted to the contractor as
to his entire work force under the registered
program. Any employee listed on & payroll
at an apprentice wage rate, who is not regis-
tered as above, shall be paid the wage rate
determined by the Secretary of Labor for the
classification of work he actually performed.
The contractor or subcontractor will be re-
quired to furnish to the contracting officer
written evidence of the registration of his
program and apprentices as well as of the
appropriate ratios and wage rates, for the
area of construction prior to using any ap-
prentices on the contract work.

7. Paragraph (b) of §5.5 is amended
to reflect certain provisions of the Higher
Education Facilities Act of 1963, and
reads as follows:

8§ 5.5 Contract provisions and related
matlers.

N - - - *

(b) (1) In the construction of a dwell-
ing or dwellings insured under 12 U.S.C.
1715v, or 1715w, compliance with the re-
quirements of paragraph (a) of this sec-
tion may be waived by the Agency Head
in cases or classes of cases where laborers
or mechanics, not otherwise employed af
any time on the project, voluntarily do-
nate their services without full compen=~
sation for the purpose of lowering the
cost of construction and the Agency Head
determines that any amounts saved
thereby are fully credited to the non-
profit corporation, association, or other
organization undertaking the construc-
tion.

(2) In construction assisted by any
loan or grant under 20 U.S.C. Ch. 21, the
Agency Head may waive the application
of 20 U.S.C. 753(a) in cases or classes
of cases where laborers or mechanics not
otherwise employed at any time in the
construction of the project, voluntarily
donate their services for the purpose of
lowering the costs of construction and

the Agency Head determines that any
amounts saved thereby are fully crediteq
to the educational institution undertak-
ing the construction.

(3) In construction assisted under
Section 503 of the Housing Act of 1964,
the Agency Head may walyve the appli-
cation of the prevailing wage standards
prescribed therein in cases or classes or
cases where laborers or mechanics, not
otherwise employed at any time on the
project, voluntarily donate their serv-
ices without compensation for the pur-
pose of lowering the costs of construc-
tion and the Agency Head determines
that any amounts thereby saved are fully
credited to the person, corporation, as-
sociation, organization, or other entity
undertaking the project.

- . * * s

8. Paragraph (e) of § 5.5 is amended
in order to provide expressly that the
records required thereunder would be

available for inspection.

§ 5.5 Contract provisions and related
maltters.
- - * . L

(e) In any contract subject only to the
Contract Work Hours Standards Act and
not to any of the other statutes cited in
§ 5.1, the Agency Head shall cause or
require to be inserted a clause requiring
the maintenance of records containing
the information specified in § 516.2(a) of
this Title. Records containing such in-
formation shall be preserved for a period
of three years from the completion of the
contract. Further, the Agency Head
shall cause or require to be inserted in
any such contract a clause providing that
the records to be maintained under this
paragraph shall be available for inspec-
tion in the manner that inspection of
records is available under the terms of
paragraph (a)(3) (i) of this section.

9a. Paragraph (a) of § 5.10 is amended
as follows:

§ 5.10 Restitution, criminal action.

(a) The Agency Head may, in appro-
priate cases where violations of the labor
standards clauses required by the regu-
lations contained in this part and t]m
applicable statutes listed in § 5.1 resuit-
ing in underpayment of wages to em-
ployees are found to be nonwillful, re-
quest that restitution be made to such
employees or on their behalf to plans,
funds, or programs for any type of frince
benefit preseribed in the applicable wage
determination.

* * * * *
9b. A new 29 CFR 5.14(c) (4) is estab-
lished to read as follows:

§ 5.14 Limitations, variations, toler-
ances, and exemptions under the
Contract Work Hours Standards Act.

(¢) Tolerances. * * *

(4) (i) Time spent in an organized
program of related, supplemental in-
struction by laborers or mechanics ent-
ployed under bona fide apprenticeship
programs may be excluded from workh‘rzz
time if the criteria prescribed in sub-
divisions (i) and (iii) of this subpara-
graph are met.
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(i) The apprentice comes within the
definition contained in § 5.2(c) .

(iii) The time in question does not in-
volve productive work or performance of
the apprentice’s regular duties.

10. A new subpart, designated Subpart
B, is added to Part 5, and reads as
follows:

Subpart B—Interpretation of the Fringe Benefits
Provisions of the Davis-Bacon Act

Sec.

520 Scope and significance of this subpart.

521 Effective date.

522 Effect of the Davis-Bacon fringe bene-
fits provisions,

The statutory provisions.

The basic hourly rate of pay.

Rate of contribution or cost for fringe
benefits.

“* * * contribution irrevocably made
* * * to a trustee or to a third
person’.

“« = * fund, plan, or program”.

Unfunded plans.

Specific fringe benefits.

Types of wage determinations.,

Meeting wage determination obliga-
tions,

Overtime payments.

Subpart B—Interpretation of the
Fringe Benefits Provisions of the
Davis-Bacon Act

§5.20 Scope and significance of this
subpart.

The 1964 amendments (Pub. Law
88-349) to the Davis-Bacon Act require,
among other things, that the prevailing
wage determined for Federal and fed-
erally-assisted construction include: (a)
The basic hourly rate of pay: and (b)
the amount contributed by the contrac-
tor or subcontractor for certain fringe
benefits (or the cost to them of such
beneﬁts). The purpose of this subpart
Is to explain the provisions of these
amendments. This subpart makes
available in one place official interpre-
tations of the fringe benefits provisions
of the Davis-Bacon Act. These in-
terpretations will guide the Department
of Labor in carrying out its responsibili-
ties under these provisions. These
nterpretations are intended also for the
guidance of contraectors, their associa-
tions, laborers and mechanics and their
organizations, and local, State and Fed-
eral agencies, who may be concerned
With these provisions of the law. The
interpretations contained in this subpart
are authoritative and may be relied upon
4 provided for in seetion 10 of the
Portal-to-Portal Act of 1947 (29 U.S.C.
259). The omission to discuss a partic~
ular problem in this subpart or in inter-
Pretations supplementing it should not
be taken to indicate the adoption of any
bosition by the Secretary of Labor with
respect to such problem or to constitute
an administrative interpretation, prac-
lice, or enforcement policy. Questions
on matters not fully covered by this sub-
bart may be referred to the Secretary for
interpretation as provided in §5.12.
39.21 Effective date.

.2 The fringe benefits provisions of
«'e Davis-Bacon Act become effective on
Seviember 30, 1964, the ninetieth day
aiter the date of enactment. However,
the new provisions do not affect any con-

523

FEDERAL REGISTER .

tract entered into on or before the effec-
tive date or pursuant to invitations for
bids outstanding on the effective date.
The new provisions state that the fringe
benefits shall become effective during a
period of 270 days after the effective
date, only in those cases and reasonable
classes of cases as the Secretary of Labor,
acting as rapidly as practicable can make
such rates of payments fully effective.
In this regard, see § 5.3(a).  Following
this period, fringe benefits will be in-
cluded in Davis-Bacon wage determina-
tions, whenever they are found to be
prevailing in the area of construction.

(b) The 270-day period described in
paragraph (a) of this section affords a
practical application of the fringe bene-
fits provisions during almost one year
after enactment. The Secretary intends
to include the fringe benefits in wage
determinations as rapidly as evidence be-
comes available that such benefits are
prevailing in particular areas. On or
after September 30, 1964, any contractor
or subcontractor performing work on a
contract including a Davis-Bacon wage
determination must pay the required
fringe benefits, or their cash equivalent,
when such benefits are contained in the
wage determination included in the par-
ticular contract.

(¢) In order that payments for fringe
benefits may be included in wage deter-
minations, it is urged that contractors
and their associations, laborers and me-
chanics and their organizations, and
Federal, State and local agencies submit
fo the Office of the Solicitor, Depart-
ment of Labor, Washington, D.C., infor-
mation concerning the rates of contribu-
tions, or costs, for fringe benefits in the
various areas of the country. The in-
formation required should include: (1)
A description of the types of fringe bene-
fits provided for particular classes of la-
borers or mechanics, (2) the rate of con-
tribution, or cost, for each type of such
benefits, (3) copies of signed collective
bargaining agreements or other employ-
ment agreements upon which the fringe
benefits are based, together with appro-
priate references to pages or sections in
the agreements where provisions for such
benefits are contained, and (4) state-
ments describing the projects in the area
on which these fringe benefits were paid.
These statements should show the names
and addresses of contractors, including
subcontractors, the locations, approxi-
mate costs, dates of construction and
types of projects, the number of workers
employed in each classification on each
project, and the respective rates of con-
tribution, or costs, for each type of fringe
benefits. (In connection with this, see
§ 1.3 of this subtitle.)

§ 5.22 Effect of the Davis-Bacon fringe
benefits provisions.

The Davis-Bacon Act and the prevail-
ing wage provisions of the related stat-
utes listed in § 1.1 of this subtitle confer
upon the Secretary of Labor the author-
ity to predetermine, as minimum wages,
those wage rates found to be prevailing
for corresponding classes of laborers and
mechanics employed on projects of a
character similar to the contract work
in the area in which the work is to be
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performed. See paragraphs (a) and (b)
of § 1.2 of this subtitle. The fringe bene-
fits amendments enlarge the scope of
this authority by including certain bona
fide fringe benefits within the meaning of
the terms “wages”, “scale of wages”,
“wage rates”, “minimum wages” and
“prevailing wages”, as used in the Davis-
Bacon Act.

§ 5.23 The statutory provisions.

The fringe benefits provisions of the
1964 amendments to the Davis-Bacon
Act are, in part, as follows:

(b) As used in this Act the term “wages",
“scale of wages”, “wage rates”, “minimum
wages”, and ‘prevailing wages” shall in-
clude—

(1) The basic hourly rate of pay; and

(2) The amount of—

(A) The rate of contribution irrevocably
made by a contractor or subcontractor to a
trustee or to a third person pursuant to a
fund, plan, or program; and

(B) The rate of costs to the contractor or
subcontractor which may be reasonably
anticipated in providing benefits to laborers
and mechanics pursuant to an enforceable
commitment to carry out & financially re-
sponsible plan or program which was com-
municated in writing to the laborers and
mechanics affected,

for medical or hospital care, pensions on
retirement or death, compensation for in-
Juries or i{llness resulting from occupational
activity, or Insurance to provide any of the
foregoing, for unemployment benefits, life
insurance, disability and sickness insurance,
or accldent insurance, for yacation and holi-
day pay, for defraying costs of apprenticeship
or other similar programs, or for other bona
fide fringe benefits, but only where the con-
tractor or subcontractor is not required by
other Federal, State, or local law to provide
any of such benefits * * *,

§ 5.24 The basic hourly rate of pay.

“The basic hourly rate of pay” is that
part of a laborer’s or mechanic's wages
which the Secretary of Labor would have
found and included in wage determina-
tions prior to the 1964 amendments. The
Secretary of Labor is required to con-
tinue to make a separate finding of this
portion of the wage. In general, this
portion of the wage is the cash payment
made directly to the laborer or mechanic.
It does not include fringe benefits.

§ 5.25 Rate of contribution or cost for
fringe benefits,

(a) Under the amendments, the Sec-
retary is obligated to make a separate
finding of the rate of contribution or cost
of fringe benefits, Only the amount of
contributions or costs for fringe benefits
which meet the requirements of the act
will be considered by the Secretary.
These requirements are discussed in this
subpart.

(b) The rate of contribution or cost
is ordinarily an hourly rate, and will be
reflected in the wage determination as
such. In some cases, however, the con-
tribution or cost for certain fringe bene-
fits may be expressed in a formula or
method of payment other than an hourly
rate. ' In such cases, the Secretary may
in his discretion express in the wage de-
termination the rate of contribution or
cost used in the formula or method or
may convert it to an hourly rate of pay
whenever he finds that such action would

—
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facilitate the administration of the Act:
See § 5.5(a)1 (1) and (iii).

§5.26 “* * * contribution irrevocably
made * * * 1o a trustee or to a
third person™.

Under the fringe benefits provisions
(Section 1(b) (2) of the act) the amount
of contributions for fringe benefits must
be made to a trustee or to a third person
irrevoeably. The “third person” must
be one who is not affiliated with the con-
tractor or subcontractor. The trustee
must assume the usual fiduciary respon-
sibilities imposed upon trustees by ap-
plicable law. The trust or fund must be
set up in such a way that in no event
will the contractor or subcontractor be
able to recapture any of the contribu-
tions paid in or any way divert the funds
to his own use or benefit. Although
contributions made to a trustee or third
person pursuant to a benefit plan must be
irrevocably made, this does not prevent
return to the contractor or subcontractor
of sums which he had paid in excess of
the contributions actually called for by
the plan, as where such excess payments
result from error or from the necessity
of making payments to cover the esti-
mated cost of contributions at a time
when the exact amount of the necessary
contributions under the plan is not vet
ascertained. For example, a benefit
plan may provide for definite insurance
benefits for employees in the event of the
happening of a specified contingency
such as death, sickness, accident, etc.,
and may provide that the cost of such
definite benefits, either in full or any
balance in excess of specified employee
contributions, will be borne by the con-
tractor or subcontractor. Insuch a case
the return by the insurance company to
the contractor or subcontractor of sums
paid by him in excess of the amount re-
quired to provide the benefits which,
under the plan, are to be provided
through contributions by the contractor
or subcontractor, will not be deemed a
recapture or diversion by the employer
of contributions made pursuant to the
plan. (See Report of the Senate Com-
mittee on Labor and Public Welfare, S.
Rep. No. 963, 88th Cong., 2d Sess., p. 5.)

§5.27 “* * * fund,plan,or program”.

The contributions for fringe benefits
must be made pursuant to a fund, plan
or program (sec. 1(b) (2) (A) of the act).
The phrase “fund, plan, or program”
is merely intended to recognize the vari-
ous types of arrangements commonly
used to provide fringe benefits through
employer contributions. The phrase is
identical with language contained in
section 3(1) of the Welfare and Pen-
sion Plans Disclosure Act. In interpret-
ing this phrase, the Secretary will be
guided by the experience of the Depart-
ment in administering the latter stat-
ute. (See Report of Senate Committee
on Labor and Public Welfare, S. Rep.
No. 963, 88th Cong., 2d Sess., p. 5.)

§ 5.28 Unfunded plans.

(a) The costs to a contractor or sub-
contractor which may be reasonably
anticipated in providing benefits of the
types described in the act pursuant to
an enforceable commitment to carry out
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a financially responsible plan or pro-
gram, are considered fringe benefits
within the meaning of the act (see 1(b)
(2) (B) of the act). The legislative his-
tory suggests that these provisions were
intended to permit the consideration of
fringe benefits meeting, among others,
these requirements and which are pro-
vided from the general assets of a con-
tractor or subcontractor. (Report of
the House Committee on Education and
Labor, H. Rep. No. 308, 88th Cong., 1st
Sess., p. 4.)

(b) No type of fringe benefit is eligi-
ble for consideration as a so-called
unfunded plan unless:

(1) It could be reasonably anticipated
to provide benefits described in the act;

(2) It represents a commitment that
can be legally enforced;

(3) It is carried out under a finan-
cially responsible plan or program; and

(4) The plan or program providing
the benefits has been communicated in
writing to the laborers and mechanics
affected. (See S. Rep. No. 963, p. 6.)

(¢) It is in this manner that the act
provides for the consideration of un-
funded plans or programs in finding
prevailing wages and in ascertaining
compliance with the act. At the same
time, however, there is protection against
the use of this provision as a means of
avoiding the act’s requirements. The

-words ‘“reasonably anticipated” are in-

tended to require that any unfunded
plan or program be able to withstand a
test which can perhaps be best described
as one of actuarial soundness. More-
over, as in the case of other fringe bene-
fits payable under the act, an unfunded
plan or program must be “bona fide”
and not a mere simulation or sham for
avoiding compliance with the act. (See
S. Rep. No. 963, p. 8.) The legislative
history suggests that in order to insure
against the possibility that these pro-
visions might be used to avoid com-
pliance with the act, the committee
contemplates that the Secretary of Labor
in carrying out his responsibilities under
Reorganization Plan No. 14 of 1950, may
direct a contractor or subcontractor to
set aside in an account assets which,
under sound actuarial principles, will be
sufficient to meet the future obligation
under the plan. The preservation of
this account for the purpose intended
would, of course, also be essential. (S.
Rep. No. 963, p. 6.) This is implemented
by the contractual provisions required
by § 5.5(a) (1) (iv).

§ 5.29 Specific fringe benefits.

(a) The act lists all types of fringe
benefits which the Congress considered
to be common in the construction in-
dustry as a whole. These include the
following: mediecal or hospital care, pen-
sions on retirement or death, compensa-
tion for injuries or illness resulting from
occupational aetivity, or insurance to
provide any of the foregoing, unemploy-
ment benefits, life insurance, disability
and sickness insurance, or accident in-
surance, vacation and holiday pay, de-
frayment of costs of apprenticeship or
other similar programs, or other bona
fide fringe benefits, but only where the
contractor or subcontractor is not re-

quired by other Federal, State, or local
law to provide any of such benefits.

(b) The legislative history indicates
that it was not the intent of the Con-
gress to impose specific standards relat-
ing to administration of fringe benefits,
It was assumed that the majority of
fringe benefits arrangements of this
nature will be those which are adminis-
tered in accordance with requirements
of section 302(c)(5) of the National
Labor Relations Act, as amended (S.
Rep. No. 963, p. 5).

(¢) The term “other bona fide fringe
benefits” is the so-called “open end”
provision. This was included so that
new fringe benefits may be recognized by
the Secretary as they become prevailing.
It was pointed out that a particular
fringe benefit need not be recognized be-
yond a particular area in order for the
Secretary to find that it is prevailing in
that area (S. Rep. No, 963, p. 6).

(d) The legislative reports indicate
that, to insure against considering and
giving credit to any and all fringe bene-
fits, some of which might be illusory or
not genuine, the qualification was in-
cluded that such fringe benefits must be
“hona fide” (H. Rep. No. 308, p. 4; S. Rep,
No. 963, p. 6). No difficulty is antici-
pated in determining whether a particu-
lar fringe benefit is “bona fide” in the
ordinary case where the benefits are
those common in the construction indus-
try and which are established under a
usual fund, plan, or program. This
would be typically the case of those
fringe benefits listed in paragraph (a) of
this section which are funded under 2
trust or insurance program. Contrac-
tors may take credit for contributions
made under such conventional plans
without requesting the approval of the
Secretary of Labor under § 5.5¢a) (1) ( iv).

(e) Where the plan is not of the con-
ventional type described in the preced-
ing paragraph, it will be necessary for
the Secretary to examine the facts and
circumstances to determine whether
they are “bona fide” in accordance with
requirements of the act. This is par-
ticularly true with respect to unfunded
plans. Contractors or subecontractors
seeking credit under the act for costs in-
curred for such plans must request spe-
cific permission from the Secretary un-
der § 5.5(a) (1) (iv).

(f) The act excludes fringe benefits
which a contractor or subcontractor is
obligated to provide under other Federal,
State, or local law. No credit may be
taken under the act for the payments
made for such benefits, For example,
payment for workmen’s compensation
insurance under either a compulsory of
elective State statute are not considered
payments for fringe benefits under the
Act. While each situation must be sep-
arately considered on its own merits,
payments made for travel, subsistence
or to industry promotion funds are not
normally payments for fringe penefits
under the Act. The omission in the Act
of any express reference to these pay-
ments, which are common in the con-
struction industry, suggests that these
payments should not normally be T¢
garded as bona fide fringe benefits un-
der the Act.
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§5.30 Typesof wage determinauons.

(a) When fringe benefits are prevail-
ing for various classes of laborers and
mechanics in the area of proposed con-
struction, such benefits are includable in
any Davis-Bacon wage determination.
Ilustrations, contained in paragraph
(¢) of this section, demonstrate some
of the different types of wage determina-
tions which may be made in such cases.

(b) Wage determinations of the Sec-
retary of Labor under the act do not
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include fringe benefits for various classes
of laborers and mechanics whenever such
benefits do not prevail in the area of
proposed construction. When this oc-
curs the wage determination will contain
only the basic hourly rates of pay, that is
only the cash wages which are prevailing
for the various classes of laborers and
mechanics. An illustration of this situ-
ation is contained in paragraph (¢) of
this section.
(¢) Illustrations:

Fringe benefits payments

hllasllc
Classes ourly
rates |Health and Appren-
wellare Pensions | Vacations | tieeship Others
program

ool
BEEERY

(It should be noted this format is not necessarily in the exact form in which determinations will issue; it is for

{llustration only.)

§531 Meeting wage determination
obligations.

(a) A contractor or subcontractor per-
forming work subject to a Davis-Bacon
wage defermination may discharge his
minimum wage obligations for the pay-
ment of straight time wages and fringe
benefits by paying in cash, making pay-
ments or incurring costs for “bona fide”
fringe benefits of the types discussed,
or by a combination thereof.

(b) A contractor or subcontractor
may discharge his obligations for the
payment of the basic hourly rates and
the fringe benefits where both are con-
tained in & wage determination appli-
cable to his laborers or mechaniecs in the
following ways:

(1) By paying not less than the basic
hourly rate to the laborers or mechanics
and by making the contributions for the
fringe benefits in the wage determina-
tlons, as specified therein. For example,
in the illustration contained in para-
graph (¢) of §5.30, the obligations for
"painters” will be met by the payment
of a straight time hourly rate of not less
than $3.90 and by contributing not less
than at the rate of 15 cents an hour for
health and welfare benefits, 10 cents an
hour for pensions, and 20 cents an hour
for vacations; or

(2) By paying not less than the basic
hourly rate to the laborers or mechanics
and by making contributions for “bona
fide” fringe benefits in a total amount
hot less than the total of the fringe
benefits required by the wage determina-
UYon. For example, the obligations for

Painters” in the illustration in para-
8raph (¢) of §5.30 will be met by the
beyment of a straight time hourly rate
of not less than $3.90 and by contribu-
Uons of not less than a total of 45 cents
zll hour for “bona fide” fringe benefits;

(3 By paying in cash directly to labor-
€IS or mechanics for the basic hourly
‘ate and by making an additional cash
L?_ayment in lieu of the required benefits.
n";' Example, where an employer does

0 make payments or incur costs for

fringe benefits, he would meet his obliga-
tions for “painters” in the illustration in
paragraph (¢) of §5.30, by paying di-
rectly to the painters a straight time
hourly rate of not less than $4.35 ($3.90
basie hourly rate plus 45 cents for fringe
benefits) ; or

(4) As stated in paragraph (a) of this
section, the contractor or subcontractor
may discharge his minimum wage obli-
gations for the payment of straight time
wages and fringe benefits by a combina-
tion of the methods illustrated in sub-
paragraphs (1) to (3) of this paragraph.
Thus, his obligations for “painters” (and
any of the other classes of laborers or
mechanics in the illustration, including
those for whom no fringe benefits were
found to be prevailing) may be met by an
hourly rate, partly in cash and partly in
payments or costs for fringe benefits
which total not less than $4.35 ($3.90
basic hourly rate plus 45 cents for fringe
benefits). The payments in such case
may be $4.10 in cash and 25 cents in pay-
ments or costs in fringe benefits. Or,
they may be $3.75 in cash and 60 cents
in payments or costs for fringe benefits.

§ 5.32 Overtime payments.

(a) The act excludes amounts paid by
a confractor or subcontractor for fringe
benefits in the computation of overtime
under the Fair Labor Standards Act, the
Contract Work Hours Standards Act,
and the Walsh-Healey Public Contracts
Act whenever the overtime provisions of
any of these statutes apply concurrently
with the Davis-Bacon Act or its related
prevailing wage statutes. It isclear from
the legislative history that in no event
can the regular or basic rate upon
which premium pay for overtime is cal-
culated under the aforementioned Fed-
eral statutes be less than the amount
determined by the Secretary of Labor as
the basic hourly rate (i.e, cash rate)
under section 1(b) (1) of the Davis-
Bacon Act. (See S. Rep. No. 963, p. 7.)
Contributions by employees are not ex-
cluded from the regular or basic rate
upon which overtime is computed under
these statutes; that is, an employee’s
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regular or basic straight-time rate is
computed on his earnings before any de-
ductions are made for the employee’s
contributions to fringe benefits. The
contractor’s contributions or costs for
fringe benefits may be excluded in com-
puting such rate so long as the exclusions
do not reduce the regular or basic
rate below the basic hourly rate con-
tained in the wage determination.

(b) The legislative report notes that
the phrase “contributions irrevocably
made by a contraector or subcontractor
to a trustee or to a third person pursuant
to a fund, plan, or program” was added
to the bill in Committee. This language
in essence conforms to the overtime pro-
visions of seetion 7(d) (4) of the Fair La-
bor Standards Act, as amended. The in-
tent of the committee was to prevent any
avoidance of overtime requirements un-
der existing law. See H. Rep. No. 308,
p. 5.

(¢) (1) The act permits a contractor or
subcontractor to pay a cash equivalent
of any fringe benefits found prevailing
by the Secretary of Labor, Such a cash
equivalent would also be execludable in
computing the regular or basic rate under
the Federal overtime laws mentioned in
paragraph (a). For example, the W
construction contractor pays his laborers
or mechanies $3.50 in cash under a wage
determination of the Secretary of Labor
which requires a basic hourly rate of
$3.00 and a fringe benefit contribution of
50 cents. The contractor pays the 50
cents in cash because he made no pay-
ments and incurred no costs for fringe
benefits, Overtime compensation in this
case would be computed on a regular or
basie rate of $3.00 an hour. However, in
some cases a question of fact may be
presented in ascertaining whether or not
a cash payment made to laborers or
mechanics is actually in lieu of a fringe
benefit or is simply part of their straight
time cash wage. In the latter situation,
the cash payment is not excludable in
computing overtime compensation. Con-
sider the examples set forth in subpara-
graphs (2) and (3) of this paragraph.

(2) The X construction contractor has
for some time been paying $3.25 an hour
to a mechanic as his basic cash wage
plus 50 cents an hour as a contribution
to a welfare and pension plan. The Sec-
retary of Labor determines that a basic
hourly rate of $3 an hour and a fringe
benefit contribution of 50 cents are pre-
vailing. The basic hourly rate or reg-
ular rate for overtime purposes would be
$3.25, the rate actually paid as a basic
cash wage for the employée of X, rather
than the $3 rate determined as prevail-
ing by the Secretary of Labor.

(3) Under the same prevailing wage
determination, discussed in subpara-
graph 2 of this paragraph, the ¥ con-
struction contractor who has been pay-
ing $3 an hour as his basic cash wage
on which he has been computing over-
time compensation reduces the cash wage
to $2.756 an hour but computes his costs
of benefits under section 1(b) (2) (B) as
$1 an hour. In this example the regular
or basic hourly rate would continue to
be $3 an hour. See S. Rep. No. 963, p. 7.
[F.R. Doc. 64-9884; Piled, Sept. 20, 1064;
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